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APPEAL f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Jackson 

Count y,  John A.  Damon,  Judge.   Reversed and cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    Thi s case i s bef or e us on 

cer t i f i cat i on f r om t he cour t  of  appeal s.   I t  pr esent s t he 

quest i on of  whet her  t he r espondent ,  Scot t  Fi sher ,  can be 

pr osecut ed f or  car r y i ng a conceal ed weapon i n l i ght  of  t he r i ght  

t o keep and bear  ar ms under  Ar t i c l e I ,  Sect i on 25 of  t he 

Wi sconsi n Const i t ut i on.   Fi sher  was a t aver n owner  i n Bl ack 

Ri ver  Fal l s who kept  a l oaded gun i n t he cent er  consol e of  hi s 

vehi c l e.   At  t he t i me of  hi s ar r est ,  appr oxi mat el y 4: 00 i n t he 
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af t er noon,  he was on hi s way t o McDonal d' s and was r unni ng 

per sonal  er r ands.  

¶2 Fi sher  moved t o di smi ss t he cr i mi nal  compl ai nt  agai nst  

hi m,  asser t i ng t hat  he kept  t he gun f or  secur i t y pur poses 

because he r out i nel y t r anspor t ed l ar ge amount s of  cash gener at ed 

by hi s busi ness.   The ci r cui t  cour t  gr ant ed Fi sher ' s mot i on and 

ent er ed a j udgment  di smi ssi ng t he compl ai nt .   The St at e 

appeal ed.  

¶3 The St at e and Fi sher  di sput e whet her  t he conceal ed 

car r y st at ut e,  Wi s.  St at .  § 941. 23 ( 2003- 04) , 1 i s  const i t ut i onal  

as appl i ed t o hi m under  t hi s cour t ' s  deci s i ons i n St at e v.  Col e,  

2003 WI  112,  264 Wi s.  2d 520,  665 N. W. 2d 328,  and St at e v.  

Hamdan,  2003 WI  113,  264 Wi s.  2d 433,  665 N. W. 2d 785.   Because 

we concl ude t hat  under  t hose cases Ar t i c l e I ,  Sect i on 25 does 

not  bar  Fi sher ' s pr osecut i on,  we r ever se t he ci r cui t  cour t ' s  

j udgment  and r emand f or  f ur t her  pr oceedi ngs.  

I  

¶4 I n or der  t o det er mi ne whet her  § 941. 23 i s 

unconst i t ut i onal  as appl i ed t o Fi sher ,  we must  i nt er pr et  and 

appl y bot h t he st at e const i t ut i on and st at ut or y pr ovi s i ons.   

These ar e quest i ons of  l aw subj ect  t o i ndependent  appel l at e 

r evi ew.   Hamdan,  264 Wi s.  2d 433,  ¶19;  see al so Col e,  264 

Wi s.  2d 520,  ¶10.  

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se i ndi cat ed.  
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¶5 I n addr essi ng t he i ssue bef or e us,  we begi n by 

summar i z i ng t hi s cour t ' s  dec i s i ons i n Col e and Hamdan,  

i nt er pr et i ng Ar t i c l e I ,  Sect i on 25 i n t he f ace of  const i t ut i onal  

chal l enges t o § 941. 23.   We t hen t ur n t o exami ne sever al  

per t i nent  pr i nci pl es est abl i shed by t hose cases,  usi ng t hem t o 

gui de our  anal ysi s of  t he c i r cumst ances pr esent ed her e.   

Ul t i mat el y,  we concl ude t hat  § 941. 23 i s const i t ut i onal  as 

appl i ed t o Fi sher  because hi s i nt er est  i n exer ci s i ng hi s r i ght  

t o keep and bear  ar ms f or  pur poses of  secur i t y  by car r y i ng a 

conceal ed weapon i n hi s vehi c l e does not  subst ant i al l y  out wei gh 

t he st at e' s i nt er est  i n enf or ci ng § 941. 23.  

I I  

A 

¶6 Ar t i c l e I ,  Sect i on 25 of  t he Wi sconsi n Const i t ut i on 

was adopt ed i n November  1998.   I t  r eads as f ol l ows:  

The peopl e have t he r i ght  t o keep and bear  ar ms 
f or  secur i t y,  def ense,  hunt i ng,  r ecr eat i on or  any 
ot her  l awf ul  pur pose.  

Sect i on 941. 23,  t he st at ut e pr ohi bi t i ng t he car r y i ng of  a 

conceal ed weapon,  pr edat es t he adopt i on of  t he amendment .   I t  

pr ovi des:  

Any per son except  a peace of f i cer  who goes ar med 
wi t h a conceal ed and danger ous weapon i s gui l t y of  a 
Cl ass A mi sdemeanor .  

¶7 Thr ee year s ago,  i n Col e and Hamdan,  t hi s cour t  had 

i t s f i r st  oppor t uni t y t o addr ess t he const i t ut i onal i t y of  

§ 941. 23 i n l i ght  of  Ar t i c l e I ,  Sect i on 25.   I n Col e,  a case 

i nvol v i ng a conceal ed weapon car r i ed i n a vehi c l e,  t he cour t  



No.  2004AP2989- CR   

 

4 
 

uphel d t he st at ut e agai nst  bot h a f aci al  and an as- appl i ed 

const i t ut i onal  chal l enge.   I n Hamdan,  a case i nvol v i ng a 

conceal ed weapon car r i ed i nsi de a smal l  f ami l y- r un st or e,  t he 

cour t  det er mi ned t hat  t he st at ut e was unconst i t ut i onal  as 

appl i ed.  

¶8 We summar i ze each of  t hese cases bel ow.   I t  i s  not  our  

pur pose t o r e- t r ead al l  of  t he const i t ut i onal  gr ound t hat  Col e 

and Hamdan cover ed.   However ,  a somewhat  det ai l ed r evi ew of  t he 

cases i s necessar y t o put  Fi sher ' s as- appl i ed chal l enge i n i t s 

pr oper  cont ext .  

¶9 I n Col e,  t he cour t  r ecogni zed t hat  t he r i ght  t o keep 

and bear  ar ms i s not  absol ut e.   Col e,  264 Wi s.  2d 520,  ¶24.   I n 

addi t i on,  i t  det er mi ned t hat  t he t est  f or  t he const i t ut i onal i t y 

of  a r egul at i on of  t hat  r i ght  depends on whet her  t he r egul at i on 

i s a r easonabl e exer ci se of  t he st at e' s i nher ent  pol i ce power .   

I d. ,  ¶¶22- 23,  26- 27.   Thi s r easonabl eness t est ,  t he cour t  

expl ai ned,  f ocuses on a bal anci ng of  t he i nt er est s at  st ake:   

t he aut hor i t y of  t he st at e t o enact  l egi s l at i on f or  t he heal t h,  

saf et y,  and wel f ar e of  t he publ i c as i mpl ement ed i n § 941. 23 

agai nst  t he r i ght  t o keep and bear  ar ms under  Ar t i c l e I ,  Sect i on 

25.   I d. ,  ¶¶27- 28.  

¶10 The cour t  concl uded i n Col e t hat  t he st at ut e i s " a 

r easonabl e r egul at i on on t he t i me,  pl ace,  and manner  i n whi ch 

t he r i ght  t o bear  ar ms may be exer ci sed. "   I d. ,  ¶28.   I t  sai d 

t hat  t he st at ut e " does not  unr easonabl y i nf r i nge upon a 

c i t i zen' s abi l i t y  t o exer ci se t he r i ght . "   I d.   I ndeed,  t he 

cour t  not ed,  of  al l  l aws t hat  r egul at e t he t i me,  pl ace,  or  
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manner  i n whi ch t he r i ght  t o keep and bear  ar ms may be 

exer ci sed,  " [ t ] he CCW st at ut e [ § 941. 23]  i n par t i cul ar  ser ves an 

i mpor t ant  publ i c saf et y pur pose. "   I d. ,  ¶43.   Ul t i mat el y,  t he 

cour t  hel d t hat  § 941. 23 was const i t ut i onal  on i t s f ace.   I d. ,  

¶44.  

¶11 The def endant  i n Col e al so r ai sed an as- appl i ed 

chal l enge t o § 941. 23.   I d. ,  ¶45.   Al t hough t he cour t  concl uded 

t hat  he had wai ved such a chal l enge,  i t  nonet hel ess addr essed 

hi s ar gument  t hat  t he st at ut e was unconst i t ut i onal  as appl i ed t o 

hi s c i r cumst ances.   I d. ,  ¶¶45- 49.  

¶12 I n Col e,  t he def endant  was a passenger  i n a mot or  

vehi c l e st opped by pol i ce.   I d. ,  ¶3.   The pol i ce f ound some 

mar i j uana i n Col e' s l ef t  br east  pocket ,  a l oaded . 380 cal i ber  

pi st ol  i n t he gl ove compar t ment ,  and a l oaded . 45 cal i ber  

semi aut omat i c pi st ol  beneat h t he dr i ver ' s seat .   I d.   Col e t ol d 

pol i ce t hat  he car r i ed t he . 380 i n t he gl ove compar t ment  f or  

pr ot ect i on.   I d.   He was char ged wi t h a v i ol at i on of  § 941. 23 

but  c l ai med t hat  he was car r y i ng weapons because he had been t he 

vi ct i m of  a br ut al  beat i ng when he was younger  and di d not  f eel  

saf e i n t he nei ghbor hood.   I d. ,  ¶¶1- 4,  48.   He di d not  asser t  

t hat  he had t he weapons i n r esponse t o any " speci f i c  or  i mmi nent  

t hr eat . "   I d.   I n r ej ect i ng hi s ar gument ,  t he cour t  r easoned as 

f ol l ows:  

We do not  di sput e t he l egi t i macy of  Col e' s r eason f or  
car r y i ng t he weapon.   However  i nt er est i ng t he debat e 
about  t he r i ght  t o sel f - def ense by possessi on of  a 
weapon i n a vehi c l e may be,  such concer ns ar e not  
i mpl i cat ed by t he f act s of  t hi s case.   I n St at e v.  
Nol l i e,  2002 WI  4,  249 Wi s.  2d 538,  638 N. W. 2d 280,  a 
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case ar i s i ng af t er  t he passage of  t he r i ght  t o bear  
ar ms amendment ,  t hi s cour t  conf i r med t hat  a per son may 
cl ai m sel f - def ense when char ged under  t he CCW st at ut e.   
I d. ,  ¶¶18- 19,  24,  26.   However ,  i n t hat  case,  we f ound 
t hat  t he unsubst ant i at ed t hr eat  of  f our  young men 
near by,  bei ng l oud and pr of ane i n a " hi gh cr i me"  ar ea,  
was not  " i mmi nent  and speci f i c  enough"  f or  t he 
def endant  t o i nvoke sel f - def ense.   I d. ,  ¶¶23- 25.  

Col e,  264 Wi s.  2d 520,  ¶48.  

¶13 The cour t  expl ai ned t hat  " [ t ] he same pr obl em [ as i n 

Nol l i e]  ar i ses i n [ Col e' s]  case"  because he pr esent ed no 

evi dence of  any t hr eat  at  or  near  t he t i me he was ar r est ed.   I d.   

I t  det er mi ned t hat  " [ w] hat ever  t he out er  r eaches of  appl i cat i on 

of  t he CCW st at ut e mi ght  be i n l i ght  of  t he new const i t ut i onal  

amendment ,  [ Col e' s]  f act  scenar i o does not  f al l  wi t hi n t hem. "   

I d. ,  ¶49.  

¶14 I n r ej ect i ng Col e' s as- appl i ed chal l enge,  t he cour t  

unequi vocal l y hel d t hat  " [ t ] he r i ght  t o bear  ar ms i s c l ear l y not  

r ender ed i l l usor y by pr ohi bi t i ng an i ndi v i dual  f r om keepi ng a 

l oaded weapon hi dden ei t her  i n t he gl ove compar t ment  or  under  

t he f r ont  seat  i n a vehi c l e. "   I d.   The cour t  not ed t he danger  

of  acci dent s i nvol ved i n t he t r anspor t  of  l oaded weapons and 

not ed t hat  t hose danger s suppor t  r est r i ct i ons on such weapons.   

I d.  

¶15 On t he same day t he cour t  deci ded Col e,  i t  al so 

deci ded Hamdan.   I n Hamdan,  t he cour t  hel d t hat  t he conceal ed 

car r y st at ut e coul d not  be const i t ut i onal l y appl i ed t o t he owner  

of  a f ami l y- r un gr ocer y st or e who kept  a l oaded gun under  t he 

count er  near  t he st or e cash r egi st er .   Hamdan,  264 Wi s.  2d 433,  

¶¶1,  6- 7,  81- 82.   The def endant  i n Hamdan had been i n t he 
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pr ocess of  put t i ng t he gun i n st or age f or  t he ni ght  when pol i ce 

of f i cer s ent er ed t he st or e and event ual l y di scover ed t hat  he had 

t he gun i n hi s t r ouser  pocket .   I d. ,  ¶¶1- 3.   Li ke t he def endant  

i n Col e,  he was char ged wi t h car r y i ng a conceal ed weapon under  

§ 941. 23.   I d. ,  ¶4.  

¶16 The gr ocer y st or e i n Hamdan was l ocat ed i n a hi gh-

cr i me nei ghbor hood i n Mi l waukee.   I d. ,  ¶¶7- 8.   Ther e had been at  

l east  t hr ee homi ci des,  24 r obber i es,  and 28 aggr avat ed bat t er i es 

r epor t ed t hat  year  i n t he smal l  census t r act  t hat  i ncl uded t he 

st or e.   I d. ,  ¶8.   I n addi t i on,  v i ol ent  cr i mi nal  epi sodes had 

occur r ed bot h i nsi de and i mmedi at el y out si de t he st or e.   I d.   

Dur i ng t he si x year s l eadi ng up t o Hamdan' s of f ense,  hi s st or e 

was t he t ar get  of  f our  ar med r obber i es,  t hr ee of  whi ch wer e 

successf ul ,  and t wo f at al  shoot i ngs.   I d. ,  ¶¶1,  8.   On one 

occasi on,  an ar med assai l ant  hel d a gun t o Hamdan' s head and 

pul l ed t he t r i gger ,  but  t he weapon mi sf i r ed and Hamdan sur vi ved.   

I d. ,  ¶8.   On anot her  occasi on,  Hamdan had engaged i n a st r uggl e 

wi t h an ar med assai l ant  who was at t empt i ng t o r ob t he st or e and,  

i n t he cour se of  t hi s at t ack,  shot  and ki l l ed t he r obber  i n 

sel f - def ense.   I d.   Af t er  Hamdan' s pr osecut i on,  i nci dent s of  

v i ol ent  cr i me,  i ncl udi ng shoot i ngs t hat  r esul t ed i n bul l et s 

st r i k i ng t he st or e,  cont i nued i n and ar ound t he st or e.   I d.  

¶17 The cour t  i n Hamdan,  l i ke t he cour t  i n Col e,  

r ecogni zed t hat  " t he r i ght  t o bear  ar ms f or  l awf ul  pur poses i s 

not  an absol ut e. "   I d. ,  ¶40.   " Ar t i c l e I ,  Sect i on 25 does not  

est abl i sh an unf et t er ed r i ght  t o bear  ar ms. "   I d. ,  ¶41.   

Li kewi se,  t he cour t  r ecogni zed i n Hamdan,  as i t  had i n Col e,  
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t hat  " Wi sconsi n' s pr ohi bi t i on of  t he car r y i ng of  conceal ed 

weapons i s,  as a gener al  mat t er ,  a r easonabl e exer ci se of  pol i ce 

power . "   I d. ,  ¶53.  

¶18 Fur t her  f ol l owi ng t he l ead of  Col e,  t he cour t  i n 

Hamdan appl i ed a r ul e of  r easonabl eness.   I d. ,  ¶44.   I n or der  t o 

ef f ect uat e t he r ul e,  i t  set  f or t h t he f ol l owi ng f r amewor k f or  

def endant s who chal l enge on const i t ut i onal  gr ounds a pr osecut i on 

f or  car r y i ng a conceal ed weapon.   I d. ,  ¶86.   Def endant s have t he 

bur den of  pr oof .   They ar e r equi r ed t o secur e af f i r mat i ve 

answer s t o t wo quest i ons bef or e t hey can r ai se a const i t ut i onal  

def ense:    

Fi r st ,  under  t he c i r cumst ances,  di d t he def endant ' s 
i nt er est  i n conceal i ng t he weapon t o f aci l i t at e 
exer ci se of  hi s or  her  r i ght  t o keep and bear  ar ms 
subst ant i al l y  out wei gh t he St at e' s i nt er est  i n 
enf or ci ng t he conceal ed weapons st at ut e?  The St at e 
gener al l y has a s i gni f i cant  i nt er est  i n pr ohi bi t i ng 
t he car r y i ng of  conceal ed weapons.   Thus,  t o sat i sf y 
t hi s el ement ,  t he def endant  must  have been exer ci s i ng 
t he r i ght  t o keep and bear  ar ms under  c i r cumst ances i n 
whi ch t he need t o do so was subst ant i al .   Second,  di d 
t he def endant  conceal  hi s or  her  weapon because 
conceal ment  was t he onl y r easonabl e means under  t he 
c i r cumst ances t o exer ci se hi s  or  her  r i ght  t o bear  
ar ms?  Put  di f f er ent l y,  di d t he def endant  l ack a 
r easonabl e al t er nat i ve t o conceal ment ,  under  t he 
c i r cumst ances,  t o exer ci se hi s or  her  const i t ut i onal  
r i ght  t o bear  ar ms?  

I d. 2  
                                                 

2 I f  a def endant  secur es af f i r mat i ve answer s t o t hese t wo 
quest i ons,  a t hi r d quest i on r emai ns:   whet her  t he St at e can show 
at  t r i al  t hat  t he def endant  had an unl awf ul  pur pose at  t he t i me 
he or  she car r i ed t he conceal ed weapon.   St at e v .  Hamdan,  2003 
WI  113,  ¶87,  264 Wi s.  2d 433,  665 N. W. 2d 785.   Her e,  t he St at e 
i s not  mai nt ai ni ng t hat  Fi sher  was car r y i ng a conceal ed weapon 
f or  an unl awf ul  pur pose.  
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¶19 Exami ni ng t he f i r st  of  t he t wo quest i ons,  t he cour t  i n 

Hamdan sai d t hat  i t  was necessar y t o " bal ance t he conf l i c t i ng 

r i ght s of  an i ndi v i dual  t o keep and bear  ar ms f or  l awf ul  

pur poses agai nst  t he aut hor i t y of  t he St at e t o exer ci se i t s 

pol i ce power  t o pr ot ect  t he heal t h,  saf et y,  and wel f ar e of  i t s  

c i t i zens. "   I d. ,  ¶45.   I t  expl ai ned,  " onl y i f  t he publ i c benef i t  

i n t hi s exer ci se of  t he pol i ce power  i s subst ant i al l y  out wei ghed 

by an i ndi v i dual ' s need t o conceal  a weapon i n t he exer ci se of  

t he r i ght  t o bear  ar ms wi l l  an ot her wi se val i d r est r i ct i on on 

t hat  r i ght  be unconst i t ut i onal  as appl i ed. "   I d. ,  ¶46.  

¶20 The cour t  al so i dent i f i ed f our  obj ect i ves behi nd 

§ 941. 23:  

( 1)  Car r y i ng a conceal ed weapon per mi t s a per son t o act  

v i ol ent l y on i mpul se,  whet her  f r om anger  or  f ear .  

( 2)  Peopl e shoul d be put  on not i ce when t hey ar e deal i ng 

wi t h an i ndi v i dual  who i s car r y i ng a danger ous weapon.   Not i ce 

per mi t s ot her  peopl e,  i ncl udi ng l aw enf or cement  of f i cer s,  t o act  

accor di ngl y.  

( 3)  Rel at ed t o t he pr evi ous obj ect i ve,  conceal ed weapons 

f aci l i t at e t he commi ssi on of  cr i me by cr eat i ng t he appear ance of  

nor mal i t y and cat chi ng peopl e of f  guar d.   

( 4)  Conceal ed car r y l aws pr omot e t he pr eser vat i on of  l i f e 

by af f i x i ng a st i gma of  cr i mi nal i t y t o t hose who car r y conceal ed 

weapons i n cases except  as t hose al l owed by t he st at ut e.   I d. ,  

¶¶54- 56.  
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¶21 Consi der i ng t hese obj ect i ves under  t he c i r cumst ances 

i n Hamdan,  t he cour t  was not  per suaded t hat  any of  t hem wer e 

par t i cul ar l y compel l i ng as appl i ed t o t he def endant :  

Al t hough a shopkeeper  i s not  i mmune f r om act i ng on 
i mpul se,  he or  she i s l ess l i kel y t o do so i n a 
f ami l i ar  set t i ng i n whi ch t he saf et y and sat i sf act i on 
of  cust omer s i s par amount  and t he l i abi l i t y  f or  
mi st ake i s near l y cer t ai n.   Ther e i s l ess need i n 
t hese ci r cumst ances f or  i nnocent  cust omer s or  v i s i t or s 
t o be not i f i ed t hat  t he owner  of  a busi ness possesses 
a weapon.   Anyone who ent er s a busi ness pr emi ses,  
i ncl udi ng a per son wi t h cr i mi nal  i nt ent ,  shoul d 
pr esume t hat  t he owner  possesses a weapon,  even i f  t he 
weapon i s not  v i s i bl e.   A shopkeeper  i s not  l i kel y t o 
use a conceal ed weapon t o f aci l i t at e hi s own cr i me of  
v i ol ence i n hi s own st or e.   The st i gma of  t he l aw i s  
i nappl i cabl e when t he publ i c expect s a shopkeeper  t o 
possess a weapon f or  secur i t y.   

I d. ,  ¶57.  

 ¶22 The cour t  i n Hamdan r el i ed on aut hor i t y f r om numer ous 

j ur i sdi ct i ons and r epeat edl y emphasi zed t he speci al  st at us of  

t wo l ocat i ons f or  pur poses of  t he r i ght  t o keep and bear  ar ms 

f or  secur i t y:   one' s home and one' s pr i vat el y- owned busi ness.   

See i d. ,  ¶¶58- 68.   The cour t  det er mi ned t hat  " a c i t i zen' s desi r e 

t o exer ci se t he r i ght  t o keep and bear  ar ms f or  pur poses of  

secur i t y i s at  i t s  apex when under t aken t o secur e one' s home or  

pr i vat el y owned busi ness. "   I d. ,  ¶67.   The cour t  concl uded,  

" [ i ] f  t he const i t ut i onal  r i ght  t o keep and bear  ar ms f or  

secur i t y i s t o mean anyt hi ng,  i t  must ,  as a gener al  mat t er ,  

per mi t  a per son t o possess,  car r y,  and somet i mes conceal  ar ms t o 

mai nt ai n t he secur i t y of  hi s pr i vat e r esi dence or  pr i vat el y 

oper at ed busi ness,  and t o saf el y move and st or e weapons wi t hi n 

t hese pr emi ses. "   I d. ,  ¶68.   Conver sel y,  expl ai ned t he cour t ,  
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t he st at e' s i nt er est  i n pr ohi bi t i ng conceal ed weapons i s l east  

compel l i ng i n t hose t wo l ocat i ons.   I d. ,  ¶67.  

¶23 Focusi ng on Hamdan' s par t i cul ar  c i r cumst ances,  t he 

cour t  det er mi ned t hat  hi s i nt er est  i n conceal i ng a weapon i n hi s 

gr ocer y st or e was subst ant i al  because hi s st or e was i n a hi gh-

cr i me nei ghbor hood;  t he st or e had been t he si t e of  past  

r obber i es and homi ci des;  he had been a cr i me vi ct i m at  t he 

st or e;  he had concer ns not  onl y  f or  hi msel f  but  al so f or  hi s 

f ami l y and cust omer s;  and he had good r eason t o ant i c i pat e 

f ut ur e cr i me pr obl ems at  t he st or e and a need t o pr ovi de hi s own 

secur i t y t o deal  wi t h t he pr obl ems.   I d. ,  ¶82.   The cour t  

concl uded t hat  Hamdan' s subst ant i al  need t o exer ci se hi s r i ght  

out wei ghed t he st at e' s " negl i gi bl e"  i nt er est  i n pr ohi bi t i ng 

Hamdan f r om conceal i ng a weapon i n hi s st or e at  t he t i me of  hi s 

ar r est .   I d.  

¶24 I n exami ni ng t he second of  t he t wo quest i ons,  t he 

cour t  concl uded t hat  Hamdan had no r easonabl e means of  keepi ng 

and handl i ng t he weapon i n hi s st or e except  t o conceal  i t .   I d. ,  

¶83.   The cour t  expl ai ned t hat  i t  woul d have been danger ous and 

count er pr oduct i ve t o openl y di spl ay t he weapon dur i ng busi ness 

hour s,  and t hat  r equi r i ng hi m t o do so woul d have ser i ousl y 

i mpai r ed hi s r i ght  t o bear  ar ms f or  secur i t y.   I d.   Car r y i ng t he 

handgun openl y i n t he st or e woul d have shocked hi s cust omer s,  

ser i ousl y t hr eat ened hi s saf et y,  and was not  a r easonabl e 

opt i on.   I d.  
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B 

¶25 Col e and Hamdan must  be r ead t oget her  t o r esol ve t he 

as- appl i ed const i t ut i onal  chal l enge t o § 941. 23 t hat  i s bef or e 

us. 3  Those cases est abl i sh sever al  pr i nci pl es t hat  i nf or m our  

anal ysi s.  

¶26 Fi r st ,  t he Hamdan t est  appl i es whenever  a def endant  

asser t s t hat  § 941. 23 i s unconst i t ut i onal  as appl i ed.   I n ot her  

wor ds,  t he Hamdan t est  i s  not  l i mi t ed t o chal l enges t o 

pr osecut i ons f or  car r y i ng a conceal ed weapon i n one' s home or  

pr i vat el y- owned busi ness.   When summar i z i ng t he t est ,  t he cour t  

set  f or t h t he r equi r ement s f or  " [ a]  def endant  who chal l enges on 

const i t ut i onal  gr ounds a pr osecut i on f or  car r y i ng a conceal ed 

weapon. "   Hamdan,  264 Wi s.  2d 433,  ¶86.  

¶27 Second,  t he cour t  i n Hamdan r ecogni zed t hat  t her e ar e 

t wo pl aces i n whi ch a c i t i zen' s desi r e t o exer ci se t he r i ght  t o 

keep and bear  ar ms f or  pur poses of  secur i t y i s at  i t s  apex:   i n 

t he c i t i zen' s home or  i n hi s or  her  pr i vat el y- owned busi ness.   

I d. ,  ¶67.   Thus,  i t  l ogi cal l y and necessar i l y  f ol l ows t hat  t he 

i ndi v i dual ' s i nt er est  i n t he r i ght  t o bear  ar ms f or  pur poses of  

                                                 
3 Bef or e cont i nui ng wi t h our  anal ysi s of  t he i ssue——Fi sher ' s 

as- appl i ed chal l enge t o Wi s.  St at .  § 941. 23——we pause t o not e 
t hat  at  t he end of  hi s or al  ar gument ,  Fi sher  swi t ched gear s f r om 
t he ar gument s made i n hi s br i ef  and asser t ed a f aci al  chal l enge 
t o t he const i t ut i onal i t y of  t he st at ut e.   Thi s cour t  squar el y 
addr essed and r ej ect ed a f aci al  chal l enge t o § 941. 23 i n St at e 
v.  Col e,  2003 WI  112,  264 Wi s.  2d 520,  665 N. W. 2d 328.   We see 
no r eason t oday t o r evi s i t  and over r ul e Col e onl y t hr ee year s 
l at er .  
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secur i t y wi l l  not ,  as a gener al  mat t er ,  be par t i cul ar l y st r ong 

out si de t hose t wo l ocat i ons.   

¶28 Thi r d,  i n a s i mi l ar  vei n,  under  bot h Hamdan and Col e 

an i ndi v i dual  gener al l y has no hei ght ened i nt er est  i n hi s or  her  

r i ght  t o bear  ar ms f or  secur i t y whi l e i n a vehi c l e.   Thi s 

pr i nci pl e f ol l ows f r om Hamdan' s r epeat ed f ocus on t he hei ght ened 

i nt er est  i n t hat  r i ght  i n t he i ndi v i dual ' s home or  pr i vat el y-

owned busi ness.   I t  i s  even mor e emphat i cal l y di ct at ed by Col e,  

i n whi ch t he cour t  unequi vocal l y hel d t hat  " [ t ] he r i ght  t o bear  

ar ms i s c l ear l y not  r ender ed i l l usor y by pr ohi bi t i ng an 

i ndi v i dual  f r om keepi ng a l oaded weapon hi dden ei t her  i n t he 

gl ove compar t ment  or  under  t he f r ont  seat  i n a vehi c l e. "   Col e,  

264 Wi s.  2d 520,  ¶49.  

¶29 Four t h,  whi l e t he st at e' s i nt er est  i n pr ohi bi t i ng t he 

car r y i ng of  conceal ed weapons may gener al l y be at  i t s  weakest  i n 

an i ndi v i dual ' s home or  pr i vat el y- owned busi ness,  Hamdan,  264 

Wi s.  2d 433,  ¶67,  t he st at e' s i nt er est  wi l l  gener al l y be st r ong 

when a conceal ed weapon i s bei ng car r i ed i n a vehi c l e.   The 

obj ect i ves behi nd t he conceal ed car r y st at ut e as i dent i f i ed i n 

Hamdan i ncl ude t hat  car r y i ng a conceal ed weapon al l ows 

i ndi v i dual s t o mor e easi l y act  v i ol ent l y on i mpul se.   I d. ,  ¶54.   

Those obj ect i ves al so i ncl ude t hat  ot her  i ndi v i dual s,  i ncl udi ng 

l aw enf or cement  of f i cer s,  shoul d be pl aced on not i ce when t hey 

ar e deal i ng wi t h someone who i s car r y i ng a danger ous weapon,  

al ong wi t h t he r el at ed concer n t hat  conceal ed weapons f aci l i t at e 

t he commi ssi on of  cr i me by cr eat i ng t he appear ance of  nor mal i t y 

and cat chi ng peopl e of f  guar d.   I d. ,  ¶55.   The cour t  i n Hamdan 
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sai d t hat  t hi s not i ce obj ect i ve i s " per haps t he most  

s i gni f i cant . "   I d.  

¶30 These obj ect i ves ar e hi ghl y sal i ent  when an i ndi v i dual  

car r i es a conceal ed weapon i n a mot or  vehi c l e.   Of  par t i cul ar  

concer n i s t he pot ent i al  danger  t o l aw enf or cement  of f i cer s i f  

an i ndi v i dual  i s  car r y i ng a conceal ed weapon dur i ng t he cour se 

of  a t r af f i c  st op.   Gi ven t he f r equency of  cont act s bet ween l aw 

enf or cement  and mot or i st s,  i ndi v i dual s car r y i ng conceal ed 

weapons i n mot or  vehi c l es pr esent  a gr eat er  over al l  r i sk t o l aw 

enf or cement  t han do i ndi v i dual s  car r y i ng conceal ed weapons i n 

t hei r  homes or  pr i vat el y- owned busi nesses.      

¶31 The car r y i ng of  l oaded weapons i n a mot or  vehi c l e al so 

pr esent s an addi t i onal  r i sk of  acci dent .   Col e,  264 Wi s.  2d 520,  

¶49.   The cour t  i n Col e r ecogni zed t hi s r i sk as a consi der at i on 

when anal yzi ng Col e' s as- appl i ed chal l enge t o t he 

const i t ut i onal i t y of  t he conceal ed car r y st at ut e i n t he vehi c l e 

cont ext .   I d.   The l egi s l at ur e has r ecogni zed a s i mi l ar  saf et y 

concer n by gener al l y pr ohi bi t i ng t he t r anspor t  of  any f i r ear m i n 

a vehi c l e unl ess i t  i s  unl oaded and encased.  Wi s.  St at .  

§ 167. 31( 2) ( b) . 4 

                                                 
4 Wi sconsi n St at .  § 167. 31( 2) ( b)  pr ovi des t hat ,  subj ect  t o 

var i ous except i ons,  " no per son may pl ace,  possess,  or  t r anspor t  
a f i r ear m .  .  .  i n or  on a vehi c l e,  unl ess t he f i r ear m i s 
unl oaded and encased .  .  .  . "   Under  § 167. 31( 1) ( b) ,  " encased"  
means " encl osed i n a case t hat  i s expr essl y made f or  t he pur pose 
of  cont ai ni ng a f i r ear m and t hat  i s compl et el y z i pped,  snapped,  
buckl ed,  t i ed or  ot her wi se f ast ened wi t h no par t  of  t he f i r ear m 
exposed. "   A per son who vi ol at es § 167. 31( 2) ( b)  i s subj ect  t o a 
f or f ei t ur e of  up t o $100 under  § 167. 31( 2) ( e) .  
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¶32 Fi f t h,  because t he i ndi v i dual ' s i nt er est  i n car r y i ng a 

conceal ed weapon i n a vehi c l e i s gener al l y compar at i vel y weak 

and t he st at e' s i nt er est  i n pr ohi bi t i ng such weapons i n vehi c l es 

i s r el at i vel y st r ong,  i t  i s  onl y i n ext r aor di nar y c i r cumst ances 

t hat  an i ndi v i dual  asser t i ng a const i t ut i onal  def ense under  

Hamdan wi l l  be abl e t o secur e an af f i r mat i ve answer  t o t he f i r st  

quest i on i n t he Hamdan t est .   St at ed anot her  way,  onl y i n 

ext r aor di nar y c i r cumst ances wi l l  an i ndi v i dual  car r y i ng a 

conceal ed weapon i n a vehi c l e be abl e t o demonst r at e t hat  hi s or  

her  i nt er est  i n t he r i ght  t o keep and bear  ar ms f or  secur i t y 

subst ant i al l y  out wei ghs t he st at e' s i nt er est  i n pr ohi bi t i ng t hat  

i ndi v i dual  f r om car r y i ng a conceal ed weapon i n hi s or  her  mot or  

vehi c l e.   I f  a def endant  r easonabl y bel i eves t hat  he or  she i s  

act ual l y conf r ont ed wi t h a t hr eat  of  bodi l y har m or  deat h and 

t hat  car r y i ng a conceal ed weapon i s necessar y f or  pr ot ect i on 

f r om t he t hr eat ,  ext r aor di nar y ci r cumst ances woul d be pr esent .   

Absent  such ci r cumst ances,  an i ndi v i dual  car r y i ng a conceal ed 

weapon i n a vehi c l e wi l l  gener al l y be unabl e t o demonst r at e t hat  

hi s or  her  i nt er est  i n t he r i ght  t o keep and bear  ar ms f or  

secur i t y subst ant i al l y  out wei ghs t he st at e' s i nt er est  i n 

pr ohi bi t i ng t hat  i ndi v i dual  f r om car r y i ng a conceal ed weapon i n 

a mot or  vehi c l e.  

¶33 By r equi r i ng ext r aor di nar y c i r cumst ances,  we st r i ke 

t he pr oper  bal ance bet ween an i ndi v i dual ' s compar at i vel y weak 

i nt er est  i n car r y i ng a conceal ed weapon i n a vehi c l e and t he 

st at e' s st r ong i nt er est  i n pr ohi bi t i ng such weapons i n vehi c l es.   

To do ot her wi se woul d const i t ut e a s i gni f i cant  r et r eat  f r om 
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Col e.   I t  woul d al so r ender  l ar gel y super f l uous t he cour t ' s  

r epeat ed emphasi s on homes and pr i vat el y- owned busi nesses i n 

Hamdan.  

¶34 Wi t h t hese pr i nci pl es i n mi nd,  we t ur n t o t he speci f i c  

c i r cumst ances her e.   We r el y on f act s pr i mar i l y f r om Fi sher ' s 

t est i mony at  t he hear i ng on hi s mot i on t o di smi ss.   Addi t i onal  

f act s come f r om t he cr i mi nal  compl ai nt  agai nst  Fi sher .    

¶35 At  t he t i me of  hi s ar r est ,  Fi sher  was t he owner  and 

oper at or  of  a t aver n i n Bl ack Ri ver  Fal l s,  Wi sconsi n.   He of t en 

had l ar ge sums of  cash on hand at  t he end of  a ni ght ' s busi ness.   

He woul d l eave some cash i n t he t aver n' s saf e f or  busi ness t he 

next  day and on most  ni ght s,  usual l y f our  or  f i ve t i mes a week,  

he woul d t ake t he r emai ni ng cash wi t h hi m.   On some ni ght s,  he 

woul d t ake t he money di r ect l y t o t he bank t o deposi t  i t ,  and on 

ot her  ni ght s he woul d t ake i t  home t o deposi t  t he next  day.  

¶36 Gi ven t he unpr edi ct abi l i t y  of  t he busi ness,  Fi sher  

woul d not  al ways know i n advance whet her  he woul d be 

t r anspor t i ng cash af t er  c l osi ng t he t aver n.   Because i t  di d not  

seem pr act i cal  t o r emove t he weapon when he was not  t r anspor t i ng 

cash f or  t he busi ness,  he kept  t he gun i n hi s vehi c l e even at  

t i mes when he was not  t r anspor t i ng cash.   Fi sher  kept  t he gun 

l oaded,  wi t h t he saf et y on,  i n t he vehi c l e' s consol e.   He never  

br ought  t he gun i nt o t he t aver n. 5 

                                                 
5 Under  Wi s.  St at .  § 941. 237( 3) ( d) ,  t aver n l i censees,  

owner s,  and cer t ai n of  t hei r  agent s ar e exempt ed f r om t he 
gener al  st at ut or y pr ohi bi t i on on possessi ng a handgun on t he 
t aver n pr emi ses.   See al so gener al l y § 941. 237.  
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¶37 Fi sher  consi der ed hi msel f  at  r i sk because he 

t r anspor t ed cash f r om hi s busi ness t o t he bank or  hi s home.   

Al t hough he had never  been r obbed,  he knew of  an i nci dent  i n 

Whi t ehal l  wher e a bar t ender ' s t hr oat  was cut  by somebody wal ki ng 

out  of  t he bar .   He al so knew of  f our  busi nesses t hat  had been 

r obbed,  some at  gunpoi nt ,  i n t he l ast  year  or  so i n Bl ack Ri ver  

Fal l s.   

¶38 Appr oxi mat el y one- and- one- hal f  weeks bef or e Fi sher ' s 

ar r est ,  someone had st ol en hi s vehi c l e out si de hi s t aver n af t er  

he l ef t  i t  r unni ng t o war m up i n t he col d at  2: 45 a. m.   When he 

cal l ed t he pol i ce t o i nf or m t hem of  t he t hef t ,  he not i f i ed t hem 

t hat  hi s vehi c l e cont ai ned a l oaded gun.   The vehi c l e was 

r ecover ed,  and Fi sher  r ecei ved a c i t at i on i n t he mai l  f or  

t r anspor t i ng l oaded f i r ear ms.   The f i r ear ms t hat  wer e i n t he 

vehi c l e at  t he t i me i t  was st ol en i ncl uded a . 40 cal i ber  

handgun,  a shot gun,  a . 22 cal i ber  r i f l e,  and a . 22 cal i ber  

pi st ol .   Thr ee of  t hese f i r ear ms wer e l oaded.   

¶39 On t he day of  Fi sher ' s ar r est ,  at  appr oxi mat el y  4: 00 

i n t he af t er noon,  he st opped at  a Depar t ment  of  Nat ur al  

Resour ces of f i ce i n Bl ack Ri ver  Fal l s t o di scuss t he ci t at i on.   

He was on hi s way t o McDonal d' s  and was r unni ng ot her  per sonal  

er r ands.   Dur i ng t he cour se of  Fi sher ' s di scussi on wi t h a 

war den,  he t ol d t he war den t hat  he had a l oaded handgun i n hi s 

vehi c l e at  t hat  t i me.   The war den sei zed t he f i r ear m,  whi ch was 

a . 40 cal i ber  semi aut omat i c handgun l ocat ed i n t he cent er  

consol e of  t he f r ont  seat .   I t  had ni ne r ounds i n i t s magazi ne 

and an addi t i onal  r ound chamber ed.   The war den al so sei zed 
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anot her  l oaded magazi ne,  a box of  . 40 cal i ber  ammuni t i on,  and an 

uni dent i f i ed car t r i dge,  al l  of  whi ch wer e next  t o t he gun i n t he 

cent er  consol e.  

¶40 When we consi der  t hese f act s,  we det er mi ne t hat  t hey 

do not  show t hat  Fi sher  demonst r at ed a subst ant i al  need t o 

exer ci se hi s r i ght  t o keep and bear  ar ms f or  secur i t y pur poses 

by car r y i ng a conceal ed weapon i n hi s vehi c l e.   A compar i son of  

some of  t he key f act s of  Hamdan t o t he key f act s  i n t hi s case i s  

i l l ust r at i ve.  

¶41 The def endant  i n Hamdan owned and oper at ed a gr ocer y 

and l i quor  st or e t hat  was l ocat ed i n a hi gh- cr i me nei ghbor hood 

i n Mi l waukee.   Hamdan,  264 Wi s.  2d 433,  ¶¶7- 8.   Ther e had been 

at  l east  t hr ee homi ci des,  24 r obber i es,  and 28 aggr avat ed 

bat t er i es r epor t ed t hat  year  i n t he smal l  census t r act  t hat  

i ncl uded Hamdan' s st or e.   I d. ,  ¶8.   Fi sher ' s t aver n,  i n 

cont r ast ,  cannot  r eal i st i cal l y be consi der ed t o be si t uat ed i n a 

hi gh- cr i me nei ghbor hood.   He t est i f i ed t hat  he knew of  f our  

busi nesses t hat  had been r obbed,  some at  gunpoi nt ,  i n t he l ast  

year  or  so i n Bl ack Ri ver  Fal l s.   The St at e has count er ed t hi s 

evi dence wi t h publ i c l y- avai l abl e FBI  cr i me st at i st i cs showi ng 

t hat  cr i me r at es i n Bl ack Ri ver  Fal l s ( popul at i on 6, 225,  

accor di ng t o t he FBI  st at i st i cs)  do not  di f f er  s i gni f i cant l y 
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f r om r at es i n ot her  ar eas of  s i mi l ar  popul at i ons. 6  We ar e not  

per suaded t hat  Fi sher  can r easonabl y char act er i ze Bl ack Ri ver  

Fal l s at  t he t i me of  hi s ar r est  as a hi gh- cr i me ar ea.   Such a 

char act er i zat i on woul d er ase any meani ngf ul  di st i nct i on bet ween 

a t r ul y hi gh- cr i me ar ea and any ot her  ar ea.  

¶42 I n Hamdan,  v i ol ent  cr i mi nal  epi sodes had occur r ed bot h 

i nsi de and i mmedi at el y out si de Hamdan' s st or e.   I d.   Dur i ng t he 

si x year s l eadi ng up t o hi s of f ense,  Hamdan' s st or e was t he 

t ar get  of  f our  ar med r obber i es,  t hr ee of  whi ch wer e successf ul ,  

and t wo f at al  shoot i ngs.   I d. ,  ¶¶1,  8.   Her e,  t her e i s no 

evi dence i n t he r ecor d t hat  i n t he appr oxi mat el y f i ve year s 

Fi sher  had owned t he t aver n i t  was ever  t he s i t e of  an ar med 

r obber y,  a f at al  shoot i ng,  or  any ot her  v i ol ent  cr i mi nal  

epi sodes.  

¶43 Less t han t hr ee year s bef or e hi s of f ense,  Hamdan had 

been at t acked by an ar med assai l ant  who hel d a gun t o hi s head 

and pul l ed t he t r i gger ,  al t hough t he weapon mi sf i r ed and Hamdan 

sur vi ved.   I d. ,  ¶¶1,  8.   At  one poi nt ,  Hamdan had engaged i n a 

st r uggl e wi t h anot her  ar med assai l ant  who was at t empt i ng t o r ob 

t he st or e and,  i n t he cour se of  t hi s at t ack,  shot  and ki l l ed t he 

r obber  i n sel f - def ense.   I d. ,  ¶8.   Her e,  i n cont r ast ,  Fi sher  had 

                                                 
6 These st at i st i cs show t hat  i n t he year  i n whi ch Fi sher  was 

ar r est ed,  t her e wer e a t ot al  of  s i x v i ol ent  cr i mes i n Bl ack 
Ri ver  Fal l s r epor t ed by l aw enf or cement ,  i ncl udi ng one r obber y.   
Thi s i s not  necessar i l y  i nconsi st ent  wi t h Fi sher ' s t est i mony,  
and we ar e not  suggest i ng t hat  Fi sher ' s t est i mony was f al se.   
The ci r cui t  cour t  f ound Fi sher  t o be a cr edi bl e wi t ness,  and we 
t ake al l  of  hi s t est i mony at  hi s mot i on hear i ng t o be t r ue f or  
pur poses of  t hi s appeal .  
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never  been r obbed,  and t her e was no evi dence t hat  he had ever  

been a v i ct i m of  a cr i me,  ot her  t han when hi s vehi c l e was 

st ol en.  

¶44 I n shor t ,  a compar i son of  key f act s i n Hamdan t o key 

f act s i n t hi s case i l l ust r at es maj or  weaknesses i n Fi sher ' s 

c l ai m t hat  he had a subst ant i al  i nt er est  i n exer ci s i ng hi s r i ght  

t o keep and bear  ar ms f or  secur i t y pur poses.   Al t hough a 

def endant  may not  need t o est abl i sh f act s exact l y l i ke t hose i n 

Hamdan i n or der  t o demonst r at e such a subst ant i al  i nt er est ,  

Fi sher ' s c i r cumst ances ar e a f ar  cr y f r om Hamdan' s.  

¶45 I n addi t i on,  we per cei ve a di ssonance bet ween cer t ai n 

f act s i n t hi s case and Fi sher ' s asser t ed concer n f or  hi s 

secur i t y under  t he c i r cumst ances.   Pr esumabl y,  one of  t he t i mes 

t hat  Fi sher  woul d have been most  vul ner abl e was when he was 

cl osi ng hi s t aver n f or  t he ni ght  or  when he was t r anspor t i ng 

cash f r om t he t aver n t o hi s vehi c l e.   Not hi ng i n hi s t est i mony 

suggest ed t hat  he kept  a conceal ed weapon wi t h hi m when movi ng 

bet ween t he t aver n and hi s vehi c l e.   Al so r el evant  t o Fi sher ' s 

asser t ed i nt er est  i n secur i t y i s t hat  onl y one- and- one- hal f  

weeks bef or e hi s ar r est ,  he was wi l l i ng t o l eave t hr ee l oaded 

f i r ear ms i n hi s r unni ng,  unl ocked vehi c l e unat t ended out si de hi s  

t aver n at  2: 45 a. m.  

¶46 Al l  of  t hese ci r cumst ances go t o t he r easonabl eness of  

Fi sher ' s c l ai m t hat  he had a need t o exer ci se hi s r i ght  t o keep 

and bear  ar ms f or  secur i t y pur poses t hat  j ust i f i ed car r y i ng a 

conceal ed weapon i n hi s vehi c l e.   The i nci dent  i n whi ch hi s car  

was st ol en whi l e i t  cont ai ned t hr ee l oaded f i r ear ms al so 
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under scor es t hat  t he st at e' s i nt er est  i n pr ohi bi t i ng Fi sher  f r om 

car r y i ng a conceal ed weapon i n hi s vehi c l e was emi nent l y  

r easonabl e. 7 

¶47 Fi sher  al so ar gues t her e was no evi dence suggest i ng he 

was pr one t o act  i r r esponsi bl y or  i mpul si vel y i n t he use of  a 

weapon.  He al so not es t hat  he had t r ai ni ng i n t he use of  

f i r ear ms and t he use of  f or ce.   Fi sher  f ur t her  ar gues t hat  he i s 

a l aw- abi di ng ci t i zen wi t h no hi st or y of  cr i mi nal  conduct .   We 

do not  f i nd t hese ar gument s convi nci ng.   None of  t hose f act s 

s i gni f i cant l y di mi ni shes t he st at e' s st r ong i nt er est  i n 

enf or ci ng § 941. 23 i n t he mot or  vehi c l e cont ext ,  whi ch,  by i t s 

ver y nat ur e,  pr esent s a gr eat er  r i sk of  har m t han woul d be 

pr esent  i n an i ndi v i dual ' s home or  pr i vat el y- owed busi ness.    

¶48 I n sum,  Fi sher  f ai l ed t o meet  hi s bur den of  pr oof  t o 

secur e an af f i r mat i ve answer  t o t he quest i on of  whet her  hi s 

i nt er est  i n conceal i ng a weapon t o f aci l i t at e t he exer ci se of  

hi s r i ght  t o keep and bear  ar ms subst ant i al l y  out wei ghed t he 

st at e' s i nt er est  i n enf or ci ng § 941. 23.   The f act s her e amount  

t o f ar  l ess t han a showi ng t hat  he had any si gni f i cant  i nt er est  

                                                 
7 We r ecogni ze t hat  t he f act  t hat  Fi sher ' s car  was st ol en i s 

one of  t he c i r cumst ances on whi ch he r el i es i n asser t i ng a 
subst ant i al  i nt er est  i n car r yi ng a conceal ed weapon f or  
secur i t y.   Thi s f act ,  however ,  cut s bot h ways.   Al t hough 
Fi sher ' s char ge i s not  f or  hi s conduct  on t he ni ght  hi s vehi c l e 
was st ol en,  t hat  conduct  i s r el evant  bot h t o t he r easonabl eness 
of  hi s asser t ed i nt er est  i n car r y i ng a conceal ed weapon f or  
secur i t y pur poses at  t he t i me of  hi s ar r est  and t o t he 
r easonabl eness of  t he st at e' s i nt er est  i n pr ohi bi t i ng hi m f r om 
car r y i ng a conceal ed weapon i n hi s vehi c l e at  t he t i me of  hi s 
ar r est .  
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i n exer ci s i ng hi s r i ght  t o keep and bear  ar ms f or  secur i t y 

pur poses by car r y i ng a conceal ed weapon i n hi s vehi c l e.   At  t he 

t i me of  hi s ar r est ,  i t  was 4: 00 i n t he af t er noon i n Bl ack Ri ver  

Fal l s,  and he was engaged i n per sonal  er r ands and on hi s way t o 

McDonal d' s.   Not  onl y was he car r y i ng a conceal ed weapon i n a 

l ocat i on t hat  i s not  one of  t he " apex"  l ocat i ons i dent i f i ed i n 

Hamdan,  but  al so t he ot her  speci f i c  c i r cumst ances of  hi s case 

ar e not  par t i cul ar l y compel l i ng.  

¶49 Al t hough t he f act s pr esent ed mi ght  be t aken t o suggest  

t hat  Fi sher  had mor e t han an aver age ci t i zen' s i nt er est  i n 

exer ci s i ng hi s r i ght  t o keep and bear  ar ms f or  pur poses of  

secur i t y,  on bal ance hi s c i r cumst ances do not  come cl ose t o 

subst ant i al l y  out wei ghi ng t he st at e' s st r ong i nt er est  i n 

pr ohi bi t i ng t he car r y i ng of  a conceal ed weapon i n a mot or  

vehi c l e.   He coul d not  have r easonabl y bel i eved t hat  he was 

act ual l y conf r ont ed wi t h a t hr eat  of  bodi l y har m or  deat h.   

Ther ef or e,  he al so coul d not  have r easonabl y  bel i eved t hat  

car r y i ng a conceal ed weapon was necessar y f or  pr ot ect i on f r om 

such a t hr eat .   Fi sher ' s case does not  pr esent  t he t ype of  

ext r aor di nar y c i r cumst ances t hat  coul d j ust i f y t he car r y i ng of  a 

conceal ed weapon i n a mot or  vehi c l e.  

¶50 Fi sher  makes t wo addi t i onal  ar gument s t hat ,  whi l e 

somewhat  t ai l or ed t o t he f act s of  hi s case,  ar e i n many ways 

cat egor i cal .   Bot h ar gument s go t o t he const i t ut i onal i t y of  

§ 941. 23 mor e gener al l y,  not  j ust  as appl i ed t o hi s par t i cul ar  

c i r cumst ances.   These ar gument s ar e t hat  ( 1)  r ecent  l egi s l at i ve 

act i on demonst r at es t he l egi s l at ur e' s i nt ent  t hat  § 941. 23 may 
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be unconst i t ut i onal ,  and ( 2)  hi s vehi c l e i s an ext ensi on of  hi s 

busi ness.   We addr ess each ar gument  i n t ur n.  

¶51 We begi n wi t h Fi sher ' s ar gument  based on r ecent  

l egi s l at i ve act i on.   Fi sher  asser t ed at  or al  ar gument  t hat  we 

shoul d consi der  i n our  anal ysi s t he l egi s l at ur e' s r ecent  

unsuccessf ul  at t empt s t o cr eat e a l i censi ng syst em f or  car r y i ng 

a conceal ed weapon and t o amend § 941. 23.   Accor di ng t o Fi sher ,  

t hi s shows t he l egi s l at ur e' s bel i ef  t hat  t her e shoul d not  be 

such a br oad r ul e pr ohi bi t i ng t he car r y i ng of  conceal ed weapons 

and t hat  such a br oad r ul e i s per haps unconst i t ut i onal .   For  at  

l east  t wo r easons,  we di sagr ee t hat  t he l egi s l at ur e' s r ecent  

at t empt s t o cr eat e a l i censi ng syst em and t o amend § 941. 23 can 

be t aken as a s i gnal  t hat  t he st at ut e i s unconst i t ut i onal .  

¶52 Fi r st ,  i n Col e,  t he cour t  al r eady put  t o r est  t he 

not i on t hat  l egi s l at i ve at t empt s t o cr eat e a l i censi ng syst em 

f or  car r y i ng a conceal ed weapon cast  doubt  on t he 

const i t ut i onal i t y of  § 941. 23.   On t he cont r ar y,  sai d t he cour t  

i n Col e,  such at t empt s " suggest  t hat  t he l egi s l at ur e bel i eves 

t he conceal ed weapons l aw i s  st i l l  i nt act . "   Col e,  264 

Wi s.  2d 520,  ¶42.  

¶53 Second,  t o t he ext ent  t he l egi s l at ur e' s unsuccessf ul  

at t empt s t o amend § 941. 23 coul d be per suasi ve evi dence of  

l egi s l at i ve i nt ent ,  t hey woul d not  suppor t  Fi sher ' s c l ai m of  a 

const i t ut i onal  r i ght  t o car r y a conceal ed weapon i n hi s vehi c l e.   

I n bot h l egi s l at i ve sessi ons si nce Col e and Hamdan,  t he 

l egi s l at ur e sought  t o add an except i on t o § 941. 23 f or  car r y i ng 

a conceal ed weapon i n one' s " dwel l i ng or  pl ace of  busi ness or  on 
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l and t hat  he or  she owns,  l eases,  or  l egal l y occupi es .  .  .  . "   

2003 S. B.  214,  §§ 36,  39 ( engr ossed ver si on) ;  2005 S. B.  403,  

§§ 50,  56. 8  I t  di d not ,  however ,  seek t o pr ovi de such an 

except i on f or  car r y i ng a conceal ed weapon i n one' s vehi c l e.   

Thus,  t he l egi s l at ur e' s r ecent  ef f or t s ar e of  no assi st ance t o 

Fi sher  or  t hose si mi l ar l y s i t uat ed.  

¶54 We t ur n t o Fi sher ' s ot her  cat egor i cal  ar gument ,  t hat  

hi s vehi c l e i s an ext ensi on of  hi s busi ness.   Thi s ar gument ,  of  

cour se,  i s an at t empt  t o shoehor n hi s case i nt o one of  t wo 

l ocat i ons under  whi ch t he Hamdan cour t  r ecogni zed t hat  a 

c i t i zen' s i nt er est  i n t he r i ght  t o keep and bear  ar ms f or  

pur poses of  secur i t y i s at  i t s  apex. 9   

¶55 Fi sher ' s appr oach st r i kes a not e of  di scor d wi t h bot h 

Col e and Hamdan.   Wer e t hi s cour t  t o so easi l y r ecogni ze a mot or  

vehi c l e as an ext ensi on of  one' s pr i vat el y- owned busi ness,  t he 

                                                 
8 The except i on woul d not  have appl i ed t o someone who i s 

pr ohi bi t ed under  st at e or  f eder al  l aw f r om possessi ng t he 
weapon.   2003 S. B.  214,  § 39 ( engr ossed ver si on) ;  2005 S. B.  403,  
§ 56.  

9 Fi sher  c i t es t hr ee cases,  al l  f r om one j ur i sdi ct i on,  i n 
whi ch cour t s have concl uded t hat  a t axi cab f i t s a " pl ace of  
busi ness"  except i on i n a st at ut e pr ohi bi t i ng t he possessi on of  a 
f i r ear m.   See Peopl e v.  Sant ana,  354 N. Y. S. 2d 387,  389 ( N. Y.  
Cr i m.  Ct .  1974) ;  Peopl e v.  Ander son,  344 N. Y. S. 2d 15,  19 ( N. Y.  
Cr i m.  Ct .  1973) ;  Peopl e v.  Sant i ago,  343 N. Y. S. 2d 805,  806 ( N. Y.  
Tr i al  Ter m 1971) .   Many ot her  cour t s,  however ,  have r eached 
cont r ar y concl us i ons wi t h r espect  t o s i mi l ar  except i ons i n gun 
cont r ol  l aws,  i ncl udi ng conceal ed car r y st at ut es.   Bost on v.  
St at e,  952 S. W. 2d 671,  672 ( Ar k.  1997) ;  St at e v.  Lut t er s,  853 
A. 2d 434,  439- 47 ( Conn.  2004) ;  Yi r enkyi  v.  Di st r i ct  of  Col umbi a 
Hacker s '  Li cense Appeal  Bd. ,  520 A. 2d 328,  332 ( D. C.  1987) ;  
Peopl e v.  Cosby,  255 N. E. 2d 54,  57 ( I l l .  App.  Ct .  1969) ;  Peopl e 
v.  Br ooks,  275 N. W. 2d 26,  27 ( Mi ch.  Ct .  App.  1979) .  
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r esul t  woul d be a s i gni f i cant  r et r eat  f r om Col e' s hol di ng t hat  

" t he r i ght  t o bear  ar ms i s c l ear l y not  r ender ed i l l usor y by 

pr ohi bi t i ng an i ndi v i dual  f r om keepi ng a l oaded weapon hi dden 

ei t her  i n a gl ove compar t ment  or  under  t he f r ont  seat  i n a 

vehi c l e. "   Col e,  264 Wi s.  2d 520,  ¶49.   Li kewi se,  such a r esul t  

woul d make meani ngl ess t he Hamdan cour t ' s  f ocus on a per son' s 

home and pr i vat el y- owned busi ness as t he t wo pl aces i n whi ch t he 

const i t ut i onal  r i ght  t o keep and bear  ar ms f or  pur poses of  

secur i t y i s at  i t s  apex.  

¶56 Cont r ar y t o bot h Col e and Hamdan,  Fi sher ' s appr oach 

paves t he way f or  count l ess mot or  vehi c l e owner s or  oper at or s t o 

ar gue t hat  t hey f al l  wi t hi n t hi s apex.   We can concei ve of  no 

r eason t o di st i ngui sh bet ween vehi c l es as an ext ensi on of  one' s 

pr i vat el y- owned busi ness and vehi c l es as an ext ensi on of  one' s  

home.   Thus,  f or  exampl e,  under  Fi sher ' s appr oach vi r t ual l y 

anyone who r egul ar l y possesses per sonal  val uabl es ( such as 

j ewel r y) ,  or  even dr i ves a l uxur y vehi c l e,  woul d have a 

col or abl e c l ai m of  a const i t ut i onal  pr i v i l ege t o car r y a 

conceal ed weapon i n hi s or  her  vehi c l e f or  secur i t y.  

¶57 These ar e not  r esul t s t hat  can be count enanced by 

ei t her  Col e or  Hamdan.  They ar e al so not  r esul t s t hat  wer e 

i nt ended under  t he const i t ut i onal  amendment .  

¶58 The cour t  r ecogni zed i n Col e t hat  Ar t i c l e I ,  Sect i on 

25 was not  gener al l y i nt ended t o abr ogat e exi st i ng st at ut es t hat  

r egul at e f i r ear ms.   I n anal yzi ng t he l egi s l at i ve i nt ent  behi nd 

t he amendment ,  t he cour t  c i t ed f avor abl y t o a Legi s l at i ve 

Counci l  St af f  memor andum,  whi ch st at ed t hat  " i t  i s  unl i kel y t hat  
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any of  t he cur r ent  l aws r egul at i ng or  r est r i c t i ng ei t her  t he 

possessi on or  car r y i ng of  f i r ear ms i s i n ser i ous j eopar dy of  

bei ng i nval i dat ed as an i nf r i ngement  of  t he pr oposed 

const i t ut i onal  r i ght . "   Col e,  264 Wi s.  2d 520,  ¶36 ( emphasi s 

added) .   " Cl ear l y, "  t he cour t  concl uded,  " t he l egi s l at ur e knew 

gun cont r ol  l aws exi st ed and t hi s memo shows t hat  t hey al so had 

r eason t o bel i eve t he passage of  Ar t i c l e I ,  Sect i on 25 woul d not  

i mpact  t he st at us of  t hose l aws. "   I d.  

¶59 The cour t  expl ai ned t hat  a Legi s l at i ve Ref er ence 

Bur eau dr af t i ng memo al so " suppor t s t he pr oposi t i on t hat  t he 

l egi s l at ur e i nt ended gun cont r ol  l egi s l at i on .  .  .  t o sur vi ve 

t he new const i t ut i onal  r i ght  t o bear  ar ms. "   I d. ,  ¶37.   The 

cour t  hel d i n Col e t hat  " [ t ] he l egi s l at i ve hi st or y c l ear l y 

suggest s t hat  t he l egi s l at ur e di d not  i nt end t o r epeal  

r easonabl e gun l aws such as t he CCW st at ut e. "   I d. ,  ¶39.  

¶60 I n f act ,  i t  appear s t hat  t he pr i mar y i mpet us behi nd 

t he amendment  was t o i nval i dat e or  pr eempt  l ocal  bans on handgun 

owner shi p or  possessi on.   As Just i ce Pr osser  obser ved i n a 

concur r ence t o Col e advanci ng t hat  " t he amendment  deser ve[ d]  a 

mor e nuanced i nt er pr et at i on, "  t he amendment  was " one of  sever al  

r eact i ons t o muni ci pal  i ni t i at i ves t o ban handguns. "   I d. ,  ¶¶60-

61 ( Pr osser ,  J. ,  concur r i ng) .  

¶61 The cour t  r epeat ed i n Hamdan what  i t  r ecogni zed i n 

Col e,  hol di ng t hat  t he st at e' s " br oad pol i ce power  t o r egul at e 

t he owner shi p and use of  f i r ear ms and ot her  weapons cont i nues,  

not wi t hst andi ng Ar t i c l e I ,  Sect i on 25. "   Hamdan,  264 

Wi s.  2d 433,  ¶39;  see al so Jef f r ey Monks,  The End of  Gun Cont r ol  
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or  Pr ot ect i on Agai nst  Tyr anny?:   The I mpact  of  t he New Wi sconsi n 

Const i t ut i onal  Ri ght  t o Bear  Ar ms on St at e Gun Cont r ol  Laws,  

2001 Wi s.  L.  Rev.  249,  293 ( concl udi ng t hat  t he gener al  i nt ent  

of  t he l egi s l at ur e was t o pr eser ve Wi sconsi n' s exi st i ng f i r ear ms 

l aws) .  

¶62 Yet ,  despi t e al l  t hese af f i r mat i ons of  t he gener al  

const i t ut i onal i t y of  st at e gun cont r ol  l aws t hat  exi st ed at  t he 

t i me t he amendment  was adopt ed,  t he posi t i on advanced by Fi sher  

i s a br oad at t ack on § 941. 23.   The consequences of  hi s posi t i on 

cannot  be squar ed wi t h ei t her  t he hi st or y of  t he amendment  or  

t hi s cour t ' s  j ur i spr udence i nt er pr et i ng i t .   

¶63 We not e t hat  const i t ut i onal  chal l enges t o § 941. 23 as 

appl i ed t o i ndi v i dual s car r y i ng a conceal ed weapon i n a vehi c l e 

ar e al so l i kel y t o i mpl i cat e t he const i t ut i onal i t y of  § 167. 31,  

t he st at ut e t hat  gener al l y pr ohi bi t s t he t r anspor t  of  any 

f i r ear m i n a vehi c l e unl ess i t  i s  unl oaded and encased.   

Al t hough Fi sher  was not  c i t ed f or  a v i ol at i on of  § 167. 31 at  t he 

t i me of  t hi s ar r est ,  i t  i s  pl ai n under  t he f act s of  t he case 

t hat  he coul d have been.   To t he ext ent  cour t s ent er t ai n 

const i t ut i onal  chal l enges t o § 941. 23 f or  car r y i ng a conceal ed 

weapon i n a vehi c l e,  t he const i t ut i onal i t y of  § 167. 31 wi l l  

of t en be i mpl i cat ed as wel l .   Al t hough t he const i t ut i onal i t y of  

§ 167. 31 i s not  bef or e us t oday,  we make t hese obser vat i ons 

because t hey under scor e t he br eadt h of  Fi sher ' s ar gument  and i t s 

uneasy f i t  wi t h t he hi st or y of  t he const i t ut i onal  amendment .  

¶64 Bot h t he l egi s l at ur e and t hi s cour t  have spoken:   

car r y i ng a conceal ed and danger ous weapon i n a vehi c l e wi l l  
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gener al l y be cont r ar y t o t he st at e' s i nt er est  i n pr ot ect i ng t he 

heal t h,  saf et y,  and wel f ar e of  Wi sconsi n c i t i zens,  and § 941. 23 

wi l l  not  pr esent  a const i t ut i onal  i ssue under  Ar t i c l e I ,  Sect i on 

25 except  i n ext r aor di nar y c i r cumst ances.  

I I I  

¶65 I n sum,  we concl ude t hat  § 941. 23 i s const i t ut i onal  as 

appl i ed t o Fi sher .   Hi s i nt er est  i n exer ci s i ng hi s r i ght  t o keep 

and bear  ar ms f or  pur poses of  secur i t y by car r y i ng a conceal ed 

weapon i n hi s vehi c l e does not  subst ant i al l y  out wei gh t he 

st at e' s i nt er est  i n pr ohi bi t i ng hi m f r om car r y i ng a conceal ed 

weapon i n hi s vehi c l e. 10  We t her ef or e r ever se t he ci r cui t  

cour t ' s  j udgment  of  di smi ssal  and r emand t hi s case f or  f ur t her  

pr oceedi ngs.  

By the Court.—The j udgment  of  t he Jackson Count y Ci r cui t  

Cour t  i s  r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t  

f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

 

  

 

 

                                                 
10 Havi ng concl uded t hat  Fi sher  has not  secur ed an 

af f i r mat i ve answer  t o t he f i r st  quest i on under  Hamdan,  we need 
not  addr ess t he second quest i on,  whet her  he coul d exer ci se hi s 
r i ght  under  Ar t i c l e I ,  Sect i on 25 i n a r easonabl e al t er nat i ve 
manner  t hat  di d not  v i ol at e § 941. 23.  
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¶66 N.  PATRI CK CROOKS,  J.    (dissenting).  Because I  

st r ongl y di sagr ee wi t h t he maj or i t y ’ s r eaf f i r mat i on of  t he 

const i t ut i onal i t y of  Wi s.  St at .  § 941. 23,  despi t e t he 

over whel mi ng passage of  Ar t i c l e I ,  Sect i on 25 of  t he Wi sconsi n 

Const i t ut i on,  I  r espect f ul l y di ssent .   Al t hough t hi s case 

pr esent s an as- appl i ed chal l enge t o t he const i t ut i onal i t y of  

§ 941. 23,  I  bel i eve t he st at ut e i s unconst i t ut i onal  not  onl y as 

appl i ed her e,  but  al so on i t s f ace or  per  se,  s i nce i t  i s  

cont r ar y t o Ar t i c l e I ,  Sect i on 25.   I  wr i t e separ at el y t o 

r ei t er at e t he concl usi ons set  f or t h i n my concur r ence/ di ssent  i n 

St at e v.  Hamdan,  2003 WI  113,  264 Wi s.  2d 433,  665 N. W. 2d 785,  

i n whi ch I  t ook t he same posi t i on i n r egar d t o t he 

unconst i t ut i onal i t y of  § 941. 23. 1  The br oad l anguage of  Ar t i c l e 

                                                 
1 I  acknowl edge t hat  t he maj or i t y opi ni on' s af f i r mat i on of  

t he f aci al  const i t ut i onal i t y of  Wi s.  St at .  § 941. 23 adher es t o 
t hi s cour t ' s  own pr ecedent  as expr essed i n St at e v.  Hamdan,  2003 
WI  113,  264 Wi s.  2d 433,  665 N. W. 2d 785,  and St at e v.  Col e,  2003 
WI  112,  264 Wi s.  2d 520,  665 N. W. 2d 328.   I  have bot h a gr eat  
appr eci at i on of  and hi gh r egar d f or  t he i mpor t ance of  st ar e 
deci s i s i n our  l egal  syst em.   However ,  adher ence t o pr ecedent  
t hat  i s  obvi ousl y f l awed i s f ar  mor e har mf ul  t o t he i nt egr i t y of  
and conf i dence i n our  l egal  syst em t han abandoni ng such 
pr ecedent  i n f avor  of  a pr oper  det er mi nat i on of  l aw.   As Uni t ed 
St at es Supr eme Cour t  Just i ce Benj ami n Car dozo wr ot e:  

I  am r eady t o concede t hat  t he r ul e of  adher ence t o 
pr ecedent ,  t hough i t  ought  not  t o be abandoned,  ought  
t o be i n some degr ee r el axed.   I  t hi nk t hat  when a 
r ul e,  af t er  i t  has been dul y t est ed by exper i ence,  has 
been f ound t o be i nconsi st ent  wi t h t he sense of  
j ust i ce or  wi t h t he soci al  wel f ar e,  t her e shoul d be 
l ess hesi t at i on i n f r ank avowal  and f ul l  abandonment .   
We have had t o do t hi s somet i mes i n t he f i el d of  
const i t ut i onal  l aw.  
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I ,  Sect i on 25 cl ear l y over r i des t he ver y r est r i ct i ve l anguage of  

§ 941. 23.  

¶67 A st at e,  t hr ough i t s pol i ce power ,  may i mpose 

r easonabl e r est r i ct i ons on t he exer ci se of  an i ndi v i dual ' s 

const i t ut i onal  r i ght s.   I t  i s  undi sput ed t hat  t he const i t ut i onal  

amendment ' s br oad decl ar at i on of  t he r i ght  t o keep and bear  ar ms 

may be r easonabl y l i mi t ed by such pol i ce power .   Yet ,  i n l i ght  

of  our  const i t ut i onal  amendment  whi ch gr ant s Wi sconsi n c i t i zens 

t he r i ght  t o bear  ar ms " f or  secur i t y,  def ense,  hunt i ng,  

r ecr eat i on or  any ot her  l awf ul  pur pose, "  a st at ut or y pr ohi bi t i on 

on car r y i ng conceal ed weapons at  al l  t i mes,  under  al l  

c i r cumst ances,  t he sol e except i on bei ng f or  peace of f i cer s,  i s  

not  a r easonabl e exer ci se of  t he st at e' s pol i ce power s.   As I  

st at ed i n my concur r ence/ di ssent  i n Hamdan,  " [ t ] he br eadt h of  

t he st at ut e i s i ncompat i bl e wi t h t he br oad const i t ut i onal  r i ght  

t o bear  ar ms. "   Hamdan,  264 Wi s.  2d 433,  ¶103.    

I  

¶68 The maj or i t y under t akes an anal ysi s as t o whet her  

Wi s.  St at .  § 941. 23 i s unconst i t ut i onal  as appl i ed t o Fi sher ,  

and i n doi ng so,  i gnor es a f undament al  f l aw i n i t s own r easoni ng 

by f ai l i ng t o r ecogni ze t hat  t he amendment  i s t oo br oad,  and t he 

st at ut e i s t oo r est r i ct i ve t o coexi st .    

¶69 Al t hough t he maj or i t y opi ni on r ef uses t o gi ve Fi sher  

t he benef i t  of  t he const i t ut i onal  amendment ,  i t  agai n engages i n 

i nt er pr et i ng t he j udi c i al l y  cr eat ed except i ons l ai d out  i n 

                                                                                                                                                             
Benj ami n N.  Car dozo,  The Nat ur e of  t he Judi c i al  Pr ocess,  Yal e 
Uni ver si t y Pr ess,  150 ( 1960 ed. ) ( f oot not e omi t t ed) .  
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Hamdan.   The maj or i t y c i t es Hamdan f or  t he pr oposi t i on t hat  

" [ i ] f  t he const i t ut i onal  r i ght  t o keep and bear  ar ms f or  

secur i t y i s t o mean anyt hi ng,  i t  must ,  as a gener al  mat t er ,  

per mi t  a per son t o possess,  car r y,  and somet i mes conceal  ar ms t o 

mai nt ai n t he secur i t y of  hi s pr i vat e r esi dence or  pr i vat el y 

oper at ed busi ness .  .  .  . "   I d. ,  ¶68 ( emphasi s added) .    

¶70 Thi s cour t  cannot  cr eat e except i ons t o Wi s.  St at .  

§ 941. 23 t o cur e t hat  st at ut e' s const i t ut i onal  def ect s.   That  i s 

t he j ob of  t he Wi sconsi n Legi s l at ur e. 2  I t  i s  wel l - est abl i shed i n 

Wi sconsi n l aw t hat  " ' [ w] her e t he l anguage used i n a st at ut e i s 

pl ai n,  t he cour t  cannot  r ead wor ds i nt o i t  t hat  ar e not  f ound .  

.  .  even t o save i t s const i t ut i onal i t y,  because t hi s woul d be 

l egi s l at i on and not  const r uct i on. ' " ��St at e v.  Zar nke,  224 Wi s.  2d 

116,  139,  589 N. W. 2d 370 ( 1999)  ( c i t i ng Mel l en Lumber  v.  I ndus.  

Comm. ,  154 Wi s.  114,  120,  142 N. W.  187 ( 1913) ) .   The l egi s l at ur e 

i s t he gover nment al  body whose j ob i t  i s  t o bal ance t he 

compet i ng i nt er est s bet ween i ndi v i dual s and t he publ i c at  l ar ge.   

                                                 
2 Thi s cour t  pl ai nl y set  f or t h t he posi t i on t hat  i t  i s  t he 

r ol e of  t he l egi s l at ur e,  not  t he j udi c i ar y,  t o act  i n t he ar ea 
of  l aws concer ni ng car r y i ng conceal ed weapons.   As we st at ed i n 
St at e v.  Dundon:  

For t y- t hr ee st at es have l egi s l at i ve enact ment s 
per mi t t i ng c i t i zens t o car r y conceal ed weapons under  a 
var i et y of  condi t i ons and ci r cumst ances.   The 
exi st ence of  t hese many st at ut es under scor es t he 
i mpr opr i et y of  t he j udi c i ar y at t empt i ng t o act  i n t hi s 
cont r over si al  pol i cy ar ea whi ch i s so c l ear l y  t he 
pr ovi nce of  ot her  br anches.  

St at e v.  Dundon,  226 Wi s.  2d 654,  673,  594 N. W. 2d 780 
( 1999) .   I t  shoul d be not ed t hat  now onl y Wi sconsi n r emai ns 
wi t hout  such l egi s l at i ve enact ment s.   See i nf r a not es 3,  4 
and 5.  
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Thi s cour t  must  ei t her  uphol d a st at ut e as wr i t t en,  or  st r i ke i t  

down as unconst i t ut i onal  i f  i t  v i ol at es a const i t ut i onal  

pr ovi s i on.   Judi c i al l y  cr eat i ng except i ons,  on a case- by- case 

basi s,  i s  t ot al l y i nappr opr i at e. 3  The maj or i t y ' s at t empt  t o t i e 

t he Hamdan except i ons t o sel f - def ense and " ext r aor di nar y 

c i r cumst ances"  ( Maj or i t y op. ,  ¶¶32- 33)  demonst r at es an i nt ent  t o 

cont i nue t he one- except i on- at - a- t i me appr oach of  Hamdan.    

¶71 Ar t i c l e I ,  Sect i on 25 of  t he Wi sconsi n Const i t ut i on 

r eads,  i n i t s ent i r et y,  " The peopl e have t he r i ght  t o keep and 

bear  ar ms f or  secur i t y,  def ense,  hunt i ng,  r ecr eat i on or  any 

ot her  l awf ul  pur pose. "   Wi s.  Const .  ar t .  I ,  § 25.   I n t hi s case,  

i t  i s  undi sput ed t hat  Fi sher  was car r y i ng a weapon f or  

" secur i t y"  pur poses——a pur pose t hat  f al l s  unambi guousl y wi t hi n 

t he amendment .   Al so,  t her e i s no di sput e t hat  he had onl y a 

l awf ul  pur pose.   Yet ,  t he maj or i t y concl udes t hat  he had no 

r i ght  t o do so.   Whi l e r easonabl e t i me,  pl ace,  and manner  

                                                 
3 See,  e. g. ,  Lang v.  Lang,  161 Wi s.  2d 210,  224,  467 N. W. 2d 

772 ( 1991) ( " We cannot ,  under  t he gui se of  l i ber al  const r uct i on,  
suppl y somet hi ng t hat  i s not  pr ovi ded i n a st at ut e.  .  .  
. " ) ( c i t i ng Appl i cat i on of  Duveneck,  13 Wi s.  2d 88,  92,  108 
N. W. 2d 113 ( 1961) ) ;  St at e v.  Mar t i n,  162 Wi s.  2d 883,  907,  470 
N. W. 2d 900 ( 1991)  ( " Our  t ask i s t o const r ue t he st at ut e,  not  t o 
r ewr i t e i t  by j udi c i al  f i at . " )  ( c i t i ng St at e v.  Ri char ds,  123 
Wi s.  2d 1,  12,  365 N. W. 2d 7 ( 1985) ) ;  St at e ex r el .  Badt ke v.  
Sch.  Bd. ,  1 Wi s.  2d 208,  213,  83 N. W. 2d 724 
( 1957) ( " Modi f i cat i ons of  t he st at ut e i f  i t  wor ks badl y or  i n 
unexpect ed and undesi r abl e ways must  be obt ai ned t hr ough 
l egi s l at i ve,  not  j udi c i al  act i on. " ) ;  Col umbus Par k Hous.  v.  
Kenosha,  2003 WI  143,  ¶34,  267 Wi s.  2d 59,  671 N. W. 2d 633 
( c i t at i on omi t t ed)  ( " [ I ] t  i s  t he dut y of  t hi s cour t  t o appl y t he 
pol i cy t he l egi s l at ur e has codi f i ed i n t he st at ut es,  not  i mpose 
our  own pol i cy choi ces——t o do ot her wi se woul d r ender  t hi s cour t  
l i t t l e mor e t han a super - l egi s l at ur e.   Thus,  we must  appl y t he 
st at ut e as wr i t t en,  not  i nt er pr et  i t  as we t hi nk i t  shoul d have 
been wr i t t en. " ) .  
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r est r i ct i ons may compor t  wi t h t he const i t ut i onal  amendment , 4 such 

publ i c pol i cy det er mi nat i ons ar e pr oper l y l ef t  t o t he 

l egi s l at ur e.   The maj or i t y,  i nst ead of  st r i k i ng down t he 

st at ut e,  at t empt s,  yet  agai n,  t o do t he j ob of  t he l egi s l at ur e 

and t o j udi c i al l y  r ewr i t e Wi s.  St at .  § 941. 23.   The l egi t i mat e 

concer ns of  l aw enf or cement  ar e best  addr essed by t he 

l egi s l at ur e,  not  by a pi ecemeal  appr oach by t hi s cour t .    

¶72 Wi sconsi n St at .  § 941. 23 coul d pass const i t ut i onal  

must er  i f  i t  cont ai ned r easonabl e except i ons t o t he pr esent  f ar -

r eachi ng pr ohi bi t i on on car r y i ng a conceal ed weapon.   Wi sconsi n 

and I l l i noi s ar e t he onl y st at es,  except  Al aska and Ver mont , 5 

wi t hout  a l aw al l owi ng r esi dent s t o obt ai n per mi t s t o car r y 

conceal ed weapons. 6  Even t hough I l l i noi s has adopt ed a 

const i t ut i onal  pr ovi s i on guar ant eei ng t he r i ght  t o bear  ar ms,  

and a l aw pr ohi bi t i ng t he car r y i ng of  conceal ed weapons,  i t  has 

                                                 
4 As I  not ed i n Hamdan,  ot her  Wi sconsi n l aws r est r i ct i ng 

weapons ar e nar r owl y t ai l or ed and t her ef or e do not  cr eat e t he 
same const i t ut i onal  pr obl ems as t he st at ut e at  i ssue.   See,  
e. g. ,  Wi s.  St at .  §§ 941. 26 ( ban on machi ne guns) ,  941. 28 ( ban on 
shor t - bar r el ed shot guns and r i f l es) ,  941. 29 ( possessi on of  a 
f i r ear m by a f el on) ,  948. 60 ( possessi on by a mi nor ) ,  and 948. 605 
( possessi on i n a school ) .   Hamdan,  264 Wi s.  2d 433,  ¶104 n. 6.  

5 Al aska and Ver mont  al l ow t he unper mi t t ed car r y i ng of  
conceal ed weapons.  

6 On Mar ch 23,  2006,  t he Kansas Legi s l at ur e over r ode 
Gover nor  Kat hl een Sebel i us '  vet o of  SB 418,  a conceal ed weapons 
bi l l .   The new l aw wi l l  go i nt o ef f ect  on Jul y 1,  2006.   Al so,  
Nebr aska Gover nor  Dave Hei neman si gned LB 454,  al l owi ng t he 
car r y i ng of  conceal ed weapons,  i nt o l aw on Apr i l  5,  2006.  

See al so Davi d B.  Kopel ,  The Li censi ng of  Conceal ed 
Handguns f or  Lawf ul  Pr ot ect i on:  Suppor t  Fr om Fi ve St at e Supr eme 
Cour t s,  68 Al b.  L.  Rev.  305 n. 3 ( 2005) .    
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al so adopt ed st at ut or y except i ons t o i t s conceal ed- car r y l aw. 7   

Except  as not ed,  Wi sconsi n i s  t he onl y st at e wi t hout  such 

st at ut or y except i ons and/ or  a per mi t  syst em.   Such except i ons,  

and/ or  a per mi t  syst em,  ar e necessar y i n l i ght  of  t he 

const i t ut i onal  guar ant ees of  Ar t i c l e I ,  Sect i on 25.   To r el i eve 

§ 941. 23 of  i t s  const i t ut i onal  i nf i r mi t y,  t he Wi sconsi n 

Legi s l at ur e must  ei t her  cr eat e a per mi t  syst em so t hat  qual i f i ed 

i ndi v i dual s may l egal l y car r y conceal ed weapons,  and/ or  cr eat e 

except i ons t o § 941. 23 consi st ent  wi t h t he use of  t he st at e' s 

pol i ce power  and t he Wi sconsi n Const i t ut i on.  

¶73 Despi t e t he maj or i t y ’ s cont ent i on t o t he cont r ar y,  t he 

Wi sconsi n Legi s l at ur e’ s at t empt s t o modi f y Wi s.  St at .  § 941. 238 

ar e evi dence of  i t s  bel i ef  t hat  t he pr esent  ban on car r y i ng a 

                                                 
7 See 720 I l l .  Comp.  St at .  5/ 24- 1( a)  ( 2005) ,  whi ch pr ovi des 

i n r el evant  par t :  

A per son commi t s t he of f ense of  unl awf ul  use of  
weapons when he knowi ngl y:  

.  .  .  .   

( 4)  [ c] ar r i es or  possesses i n any vehi c l e or  
conceal ed on or  about  hi s per son except  when on hi s 
l and or  i n hi s own abode or  f i xed pl ace of  busi ness 
any pi st ol ,  r evol ver ,  st un gun or  t aser  or  ot her  
f i r ear m.  .  .  . "  

720 I l l .  Comp.  St at .  5/ 24- 1( a)  ( 2005) .  

8 I n S. B.  214 ( 2003- 04)  and S. B.  403 ( 2005- 06)  t he Wi sconsi n 
Legi s l at ur e at t empt ed t o enact  a per mi t  syst em f or  car r y i ng a 
conceal ed weapon and t o cr eat e a home and busi ness except i on t o 
Wi s.  St at .  § 941. 23.   



No.   2004AP2989- CR. npc 

 

7 
 

conceal ed weapon i s unconst i t ut i onal . 9  Maj or i t y op. ,  ¶51.   The 

maj or i t y di smi sses t he ar gument  of  l egi s l at i ve i nt ent  on t he 

gr ounds t hat  t he f ai l ur e of  t he l egi s l at i on t o become l aw 

i ndi cat es t hat  § 941. 23 i s st i l l  i nt act ,  al bei t  wi t h t he 

maj or i t y ' s j udi c i al l y  cr eat ed except i ons.   The maj or i t y t hen 

pr oceeds t o det er mi ne t hat  even i f  such f ai l ed l egi s l at i on was 

i ndi cat i ve of  l egi s l at i ve i nt ent ,  i t  woul d st i l l  f ai l  t o suppor t  

Fi sher ’ s c l ai m of  a const i t ut i onal  r i ght  t o car r y a conceal ed 

weapon i n hi s vehi c l e f or  busi ness secur i t y pur poses.   Thi s 

r easoni ng i s f l awed.   The f act  t hat  t he bi l l  di d not  become l aw 

i s cer t ai nl y not  i ndi cat i ve of  a l egi s l at i ve i nt ent  t o mai nt ai n 

t he conceal ed weapon st at ut e as i t  cur r ent l y exi st s.   The bi l l  

t wi ce passed i n bot h t he Assembl y and t he St at e Senat e,  onl y t o 

be vet oed by t he Gover nor .   See Ban on Conceal ed Weapons St ands,  

Mi l waukee J.  Sent i nel ,  Feb.  3,  2004,  

ht t p: / / www2. j sonl i ne. com: 80/ news/ st at e/ f eb04/ 204715. asp;  

ht t p: / / www. l egi s. st at e. wi . us/ 2005/ dat a/ SB403hst . ht ml .   Mor eover ,  

i n bot h t he 2003- 04 and 2005- 06 sessi ons,  t he Senat e 

successf ul l y over r ode t he vet o,  whi l e t he Assembl y onl y f ai l ed 

t o do so by one vot e i n 2003- 04,  and by t wo vot es i n 2005- 06.   

The maj or i t y,  t her ef or e,  seems t o conf use l egi s l at i ve i nt ent  

wi t h guber nat or i al  i nt ent ,  despi t e t he f act  t hat  t he l egi s l at i ve 

i nt ent  coul d not  be much cl ear er .    
                                                 

9 Whi l e t her e i s no Wi sconsi n case l aw t hat  al l ows i nt ent  t o 
be i nf er r ed f r om f ai l ed l egi s l at i on,  t he l egi s l at i ve hi st or y i n 
t hi s case depar t s f r om t he t ypi cal  f ai l ed l egi s l at i on and i s 
t her ef or e s i gni f i cant  t o t he di scussi on of  t he const i t ut i onal i t y 
of  Wi s.  St at .  § 941. 23.  
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¶74 As i t  di d i n Hamdan,  t he maj or i t y once agai n 

i mpr oper l y hol ds t hat  t he det er mi nat i on of  t he f act s i s t o be 

done as a mat t er  of  l aw,  r at her  t han deci ded by t he t r i er  of  

f act ——usual l y a j ur y.   Havi ng j udi c i al l y  car ved out  an except i on 

t o Wi s.  St at .  § 941. 23 f or  a pr i vat el y owned bus i ness i n Hamdan,  

t he maj or i t y deci des her e,  as a mat t er  of  l aw,  t hat  Fi sher ’ s 

car ,  whi ch i s used t o t r anspor t  hi s t aver n’ s money t o t he bank,  

cannot  be consi der ed an ext ensi on of  hi s pl ace of  busi ness.   

Maj or i t y op. ,  ¶56.   Such wei ghi ng of  t he evi dence and f i ndi ng of  

f act s r el at i ng t o Fi sher ’ s const i t ut i onal  def ense i s appr opr i at e 

onl y f or  t he t r i er  of  f act .   The maj or i t y al so f ai l s  t o gi ve any 

def er ence,  what soever ,  t o t he f act s f ound by t he c i r cui t  cour t ,  

t he t r i er  of  f act  i n t hi s case.   The st at ut e i s c l ear l y 

unconst i t ut i onal  as appl i ed t o Fi sher .  

I I  

¶75 The maj or i t y i n t hi s case once agai n i gnor es t he cl ear  

and expl i c i t  l anguage of  Ar t i c l e I ,  Sect i on 25 of  t he Wi sconsi n 

Const i t ut i on,  f ai l s  t o st r i ke down Wi sconsi n’ s over br oad and 

ver y r est r i ct i ve conceal ed weapon st at ut e,  and i nst ead cont i nues 

t o j udi c i al l y  r e- wr i t e i t ,  i n or der  t o at t empt  t o cur e i t s 

const i t ut i onal  def ect s.   I  woul d hol d t hat  Wi s.  St at .  § 941. 23 

i s unconst i t ut i onal  i n l i ght  of  t he const i t ut i onal  amendment  

adopt ed over whel mi ngl y by Wi sconsi n c i t i zens,  bot h as appl i ed 
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her e,  and on i t s f ace gi ven t he br oad l anguage of  Ar t i c l e I ,  

Sect i on 25. 10  Ther ef or e,  I  r espect f ul l y di ssent .  

                                                 
10 As st at ed i n my Hamdan concur r ence/ di ssent ,  I  woul d del ay 

t he hol di ng f or  a r easonabl e per i od of  t i me t o al l ow t i me f or  
t he Wi sconsi n Legi s l at ur e and t he Gover nor  t o act .   See DOC v.  
Kl i esmet , 211 Wi s.  2d 254,  267,  564 N. W. 2d 742 ( 1997)  ( del ayi ng,  
f or  one year ,  t he ef f ect i ve dat e of  t hi s cour t ' s  deci s i on 
l i mi t i ng t he aut hor i t y of  t he Wi sconsi n Depar t ment  of  
Cor r ect i ons t o house i nmat es i n count y j ai l s  over  sher i f f s '  
obj ect i ons) .    
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¶76 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and PATI ENCE DRAKE ROGGENSACK j oi n t hat  por t i on of  t hi s di ssent  

t hat  concl udes t hat  Wi s.  St at .  § 941. 23 i s unconst i t ut i onal  as 

appl i ed.  

 

 

 

 

                                                                                                                                                             
See al so Hol yt z v.  Mi l waukee, 17 Wi s.  2d 26,  115 N. W. 2d 618 

( 1962) ( del ayi ng f or  40 days t he ef f ect i ve dat e of  t hi s cour t ' s  
deci s i on abr ogat i ng t he doct r i ne of  gover nment al  t or t  i mmuni t y,  
whi l e car ef ul l y anal yzi ng t he r i ght s of  t he st at e i n l i ght  of  
t he Wi sconsi n Const i t ut i on) ;  Pascucci  v.  Vagot t , 362 A. 2d 566 
( NJ 1976) ( del ayi ng f or  60 days t he ef f ect i ve dat e of  i t s  
deci s i on i nval i dat i ng a gener al  assi st ance benef i t  schedul e) ;   
Hel l er st ei n v.  Assessor  of  Town of  I s l i p, 332 N. E. 2d 279,  287 
( NY 1975) ( del ayi ng f or  18 mont hs t he ef f ect i ve dat e of  i t s 
deci s i on i nval i dat i ng r eal  est at e assessment  t echni que) ;  Bond v.  
Bur r ows, 690 P. 2d 1168 ( Wash.  1984)  ( del ayi ng f or  15 days t he 
ef f ect i ve dat e of  i t s  deci s i on i nval i dat i ng a sal es t ax 
di f f er ent i al  bet ween count i es) .   
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